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Brazil has had a long and negotiated transition from authoritarian rule to democracy. 

It started in 1974 and finished in 1989. In 1974 the military president, Gal. Ernesto 

Geisel, decided to trigger a “slow, gradual and safe” process of political opening, or 

liberalization. One of the reasons for this decision was the mounting inner political 

struggles inside the military concerning the internal hegemony of the regime; such 

struggles opposed different sectors of the military, mainly the so called “hard-liners” 

against the “soft-liners”, to which Geisel belonged. The president was afraid that such 

conflicts would destroy the integrity of the armed forces (Stepan, 1989).  

The instrument to start up the opening process was the organization of relatively free 

Congress elections in 1974. However, these elections caused an undesired surprise for 

the military when the opposition party  won 16 of the 22 seats of the senate, and 

increased its participation in the lower house. After that, the opening process was 

characterized by small advances and many retreats that limited the deepening of 

political liberalization (Lamounier, 1989). Meanwhile, Brazil had been undergoing an 

important modernization process that started even before the military coup, but that 

was deepened by the developmentalist policies of the regime. Such a transformation 

gave birth to a vibrant civil society that made it more and more difficult for the 

authoritarian regime to avoid the increasingly defying actions of the partisan and 

societal oppositions (Santos, 1985). 

In 1984, under the presidency of Gal. João 

Figueiredo, Geisel’s successor, a massive 

popular movement calling for direct 

presidential elections occurred throughout the 

country. Ultimately, the movement was 

defeated, because a constitutional amendment 

establishing direct elections for president 

(which was the material cause for the 

mobilization) did not pass in Congress. 

However, this movement yielded two 

important political outcomes: first, the 

launching of a viable presidential candidate 

for the opposition forces, Tancredo Neves, 

then the governor of the state of Minas Gerais 

and a member of the Party of the Brazilian 

Democratic Movement (PMDB); second, a 

considerable loss of legitimacy of the military 

regime, creating the conditions for an internal 
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split amongst its civilian supporters. 

Defectors switched to the candidacy of Neves 

in the indirect presidential elections of 

January, 1985, and he won. 

One of the main electoral promises of 

Tancredo Neves was to call a Constitutional 

Assembly, in order to frame a new 

Constitution for a renewed – because 

democratized – country. Hence, the new 

constitution would be an instrument to 

refound the country. Tragically, however, 

Neves became ill just before taking office, 

and died one month later. His vice-

presidential candidate, José Sarney, a former 

supporter of the authoritarian rule and one of 

the defectors who adhered to the opposition 

candidacy, eventually took office. Sarney kept 

Neves’ promise and summoned a 

Constitutional Assembly; but instead of an 

independent assembly – as was called for by 

many of the more progressive opposition 

forces – the president decided to promote a 

“Constitutional Congress”. That is, the same 

parliamentarians who would be elected to the 

Chamber of Deputies and the Senate
1
 would 

become the members of the constitutional 

assembly, which – as opposed to the Congress 

– would make its decisions unicamerally, by 

an absolute majority of its members (50% + 

1) (Martinez-Lara, 1996). 

The National Congress and the Constitutional 

Assembly operated simultaneously. The same 

person, Ulysses Guimarães, a powerful 

federal deputy of the PMDB and its president, 

was the speaker of both the Chamber of 

Deputies and the Constitutional Assembly. 

Initially, the president created a special 

committee of notables to prepare a 

preliminary constitutional project that would 

be used as a draft for the Assembly; however, 

                                                 
1
 In the case of the Senate, one third of its members 

were elected four years before, in 1982, that is, still 

during the military regime. 

Sarney decided to totally ignore this draft. 

Hence, the Constitutional Assembly started its 

works from scratch. One of the main figures 

in the initial procedures of the meetings was 

senator Mário Covas, a moderate left leaning 

member of the PMDB and the party whip. 

One of his prerogatives was to appoint 

representatives of his party to the several 

thematic committees of the National 

Constituent Assembly; since the PMDB was a 

majoritarian party that had around 54% of the 

seats, it was able to control many committees, 

and Covas decided to appoint mainly 

members of the left wing of his party as 

rapporteurs or chairs of the main committees 

(Couto & Arantes, 2008). 

The consequence of this somewhat biased 

composition of the committees was the 

production of a clearly left-leaning first draft 

(anteprojeto). There was a conservative 

reaction against this draft, which gave rise to 

the organization of a multiparty 

parliamentarian block of right-wing 

congressmen and congresswomen. Ironically, 

this rightist block called itself “Centrão”, or 

“the grand center”
2
; they were also the main 

congressional supporters of the president and 

comprised about a half of the Constitutional 

Assembly’s members. The action of the 

Centrão was truly effective, and they were 

able to counter the progressives’ attempt to 

draft a leftwing constitution – specifically 

with regards to labor rights, land reform, 

property rights and so on (Martínez-Lara, 

                                                 
2
 Still today, but much more during the first years after 

the end of the military rule, politicians avoided to 

define themselves as “right wingers”, or even 

“conservative”. This had to do with the identification 

of the right with the authoritarianism and the social 

insensibility of the military regime. Since then, every 

multiparty parliamentary block of conservative and 

prone-to-bargain politicians is called “centrão”, not 

only at the national level, but also at the state and 

municipal legislatures. 
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1996; Freitas, Moura & Medeiros, 2009; 

Silveira & Silva, 2009). 

Eventually, despite the fact that the Brazilian 

constitution comprised several points that 

were initially proposed by the progressives – 

aspects which prompted it to be called “the 

citizen constitution” by Ulysses Guimarães – 

some “excesses” were eliminated from it. The 

final product was a constitution that reflected 

the democratic push that Brazil then 

experienced, both in terms of procedural 

demands, with regards to democratic 

institutions of representation, decision making 

and participation, and the provision of 

substantive advances in terms of social rights. 

Nevertheless, many left-wingers, amongst 

them the Workers’ Party (PT), harshly 

criticized the final text, considering that the 

conservative reaction of the “Centrão” had 

been victorious in the works of the 

constitutional assembly. Ironically, some 

years later, when this same constitution 

started to be changed by constitutional 

amendments, these same left-wingers called 

for its protection from transformations that 

would distort its praised progressive 

character. 

Important formal aspects of the Brazilian 

Constitution
3
 

The Brazilian constitution is a peculiar one. 

Its peculiarity is due to the fact that it 

comprises several provisions that cannot be 

properly classified as constitutional, but as 

public policies. That is, several of its 

provisions are neither related to typical 

constitutional matters of classic liberal 

constitutions, like (1) definitions concerning 

                                                 
3
 This session chapter is based on the following 

previous works: Couto, 1997; Couto, 1998; Couto, 

2001; Couto & Arantes, 2003; Couto, 2005; Couto & 

Arantes, 2008; Arantes  & Couto, 2008; Arantes & 

Couto, 2009; Arantes  & Couto, 2010; Arantes & 

Couto, forthcoming. 

the Nation State and the conditions for 

citizenship, (2) individual rights and freedoms 

(civil rights), (3) rules of the political game 

and the basic functioning of state institutions, 

nor (4) social and material rights that have 

been incorporated by many contemporary 

constitutions. In addition, even when some of 

its provisions concern some of these four 

topics, they frequently are too specific or 

politically controversial - in the sense of 

electoral or party controversies. That is, 

different political parties and different 

administrations have been prone to change 

many constitutional provisions in order to 

implement their policy agendas.  

About 30.5% of the original text of the 

Brazilian constitution enacted in 1988 could 

be considered as concerning policy, instead of 

polity. The practical consequence of this was 

the necessity for the following administrations 

to amend the original constitution to fulfill 

their platforms. Since 1988 no less than 74 

constitutional amendments have been passed 

in the Brazilian Congress – on average, 3.2 

constitutional amendments per year. If, 

instead of counting the amendments, we 

consider the constitutional provisions that 

were changed, added or withdrawn from the 

original constitution
4
, the number sums up to 

1,627 provisions in its main text (that is, not 

including its last part, the Temporary 

Constitutional Provisions Act, that only 

establishes transitional rules). In the main text 

no less than 1,050 provisions were affected 

since 1988, showing the extent of the 

constitution’s transformation since then. 

The Brazilian case combines a policy-oriented 

constitution, a relatively flexible amendment 

rule (with a three fifths approval by deputies 

and senators in two voting sessions in each 

chamber) and a strong and active 

                                                 
4
 “Provision” here refers to the basic unit of the 

constitutional text. 
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constitutional control system. This results in a 

high rate of constitutional amendment, either 

because the government agenda is 

constitutionalized or in response to rulings by 

the judiciary. The paradox is that the high 

degree of constitutionalization of public 

policies in the 1988 constitution did not have 

the expected effect of freezing the framework 

of preferences and interests in force at the 

time; rather, it meant that the constitutional 

framework was subjected to frequent changes 

by governments.  

The more a Constitution embodies public 

policies, the longer the text is; the longer the 

text is, the more it forces governments to 

govern by means of constitutional 

amendments; and the more a constitution is 

amended, the longer it becomes, which tends 

to trigger the same cycle all over again. This 

is a correct description of what has happened 

with the Brazilian constitution since 1988. 

The initial version of the 1988 charter was 

long, it did not contain very rigid 

requirements for amendments, and it 

contained a high number of policies that 

constrained government action. The following 

graph shows the amount of provisions 

changed in the Brazilian constitution during 

the last presidential terms
5
. 

                                                 
5
 It is necessary to acknowledge that each of these 

political periods corresponds to a different lapse of 

time. Both the Collor’s and Itamar’s administrations 

lasted for about two years and a half; the special 

Constitutional Revision, that was already scheduled by 

the original constitution itself, occurred during Itamar’s 

term; both Cardoso [FHC] and Lula [da Silva] were 

presidents for two subsequent terms, that is, eight years 

each. 

 

Source: Arantes & Couto, forthcoming. 

Material rights, economic relations and 

their constitutional regulation in Brazil 

As aforementioned, the Brazilian constitution 

of 1988 comprises several ordinary public 

policies. Many of them concern relations of 

production, economic and social rights and 

were regulated not only by the original text of 

the Brazilian constitution, but also by some 

constitutional amendments that were 

approved by the congress thereafter.  

Relations of production 

In matters pertaining to relations of 

production, the largest part of their 

constitutional regulation is contained in the 

seventh title, “On the Economic and Financial 

Order”. On the one hand, it contains some 

generic and merely programmatic provisions 

like the following: 

 “The economic order, founded on the 

appreciation of the value of human work 

and on free enterprise, is intended to 

ensure everyone a life with dignity, in 

accordance with the dictates of social 

justice”.
6
 

                                                 
6
 Many quotations of the Brazilian Constitutional of 

1988 used in this article were copied from the English 

translation available at: http://www.v-

http://www.v-brazil.com/government/laws/constitution.html
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On the other hand, it is used to define very 

specific matters, like the differentiation 

between national and foreign companies. The 

specific article defining a Brazilian enterprise 

was fully revoked by a constitutional 

amendment in 1995, during the first year of 

Fernando Henrique Cardoso’s administration, 

when many important economic reforms 

occurred – the largest part of them requiring 

constitutional amendments to be carried out. 

Article 171 established the following: 

Article 171. Are considered: 

I– a Brazilian company the one 

organized under Brazilian laws and 

having its headquarters in the country; 

II – a Brazilian company of national 

capital the one whose effective control is 

permanently under direct or indirect 

ownership by individuals domiciled and 

resident in the country or entity of 

internal public law, it being understood 

for effective control of the company the 

ownership of the majority of its voting 

capital and the exercise, in fact and in 

law, of the decision-making power to 

manage their activities. 

§ 1 - The law may, in relation to the 

Brazilian company of national capital: 

I- grant temporary protection and 

special benefits to perform activities 

considered strategic for national defense 

or essential to the development of the 

country; 

II- establish, if it considers an 

industry indispensable to national 

                                                                            
brazil.com/government/laws/constitution.html. 

Otherwise, particularly in what concerns recent 

amendments and the original constitutional text 

(without the amendments) the provisions were 

translated from Portuguese to English by the author, 

from the website about national legislation of the 

Presidency of Brazil, where both the original and the 

amended texts are available: 

http://www.planalto.gov.br/ccivil_03/Constituicao/Con

stituicao.htm. 

technological development, among 

other conditions and requirements: 

 a) the requirement that the control 

referred to in the section II of the 

‘heading’ is extended to the 

technological activities of the 

company, that being the exercise in 

fact and in law of the decision-making 

power to develop or absorb 

technology; 

 b) a percentage of participation in 

the capital of individuals domiciled 

and resident in the country or entity 

of public law. 

§ 2 – In the procurement of goods and 

services, the Government will give 

preferential treatment under the law 

to the Brazilian company of national 

capital.” 

The revocation of these eight provisions can 

be explained by the governmental agenda of 

those years. While the Constituent Assembly 

considered a nationalist and protectionist 

policy towards the national capital to be 

necessary, the pro-market trends of the 90’s 

quickly made those provisions outdated. The 

Cardoso administration was eager to attract 

foreign capital to Brazil – as a part of its 

structural reforms program – and such 

protectionist constitutional policies were 

incompatible with the administration’s 

purposes. Hence, not only these provisions 

were revoked, but many others with a similar 

style were also at least modified, in order to 

liberalize the economy and open the country 

to foreign investors (Couto & Abrucio, 2003). 

Notice that when the oppositionist and left-

wing leader, Lula [da Silva], became 

president, he did not try to withdraw the 

constitutional changes promoted by his 

“neoliberal” predecessor (Arantes & Couto, 

2008; 2009; forthcoming). 

The example cited above is just one among 

many other constitutional provisions that can 

http://www.planalto.gov.br/ccivil_03/Constituicao/Constituicao.htm
http://www.planalto.gov.br/ccivil_03/Constituicao/Constituicao.htm
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be considered ordinary public policy and that 

were modified by constitutional amendments 

during Cardoso’s and Lula’s years. We could 

also mention the following constitutional 

amendments and related original 

constitutional provisions: 

 Amendment #5, of 1995 allowed the 

states to concede piped gas services to 

private companies (the original 

constitutional provision established that 

such services should be provided by 

state-owned companies); 

 Amendment #7, of 1995 allowed the 

participation of foreign companies and 

boats in coastal navigation services (in 

the original constitution, only national 

boats could provide such services); 

 Amendment #8, of 1995 allowed the 

concession of telecommunication 

services to private companies (before 

that, only state-owned companies could 

provide these services); 

 Amendment #9, of 1995 authorized the 

hiring of private companies for oil 

exploration and drilling (before that, 

such activities were a state monopoly); 

 Amendment #40, of 2003 simplified the 

constitutional regulation of the national 

financial system (by determining that 

the details should be defined by non-

constitutional legislation) and revoked 

the constitutional determination that the 

real interest rates could not be higher 

than 12% per year. 

During the National Constitutional Assembly, 

several factors favored the 

constitutionalization of ordinary public 

policies like these: (1) the political 

fragmentation and the decentralized character 

of the Assembly, which favored the admission 

of a wide myriad of propositions, many of 

them regarding narrow interests; (2) the rule 

of absolute majority to make decisions, which 

favored log-rolling by different interest 

groups (instead of the rule of supermajorities, 

which would have avoided non-consensual, or 

controversial provisions); (3) the political 

climate at the end of the democratic 

transition, which reinforced the lobbying 

capacity of diverse societal groups aiming to 

include their claims in the constitutional text 

(Couto & Arantes, 2008). 

Despite the fact that such inclusions were 

considered an important political victory by a 

great number of interest groups, since their 

favorite policies would be protected by the 

constitutional requirements for passing 

amendments, many of these policies were 

revoked in the following years. There were 

two reasons for this: (1) the relatively low 

threshold for constitutional amendment in 

Brazil (60% of the votes, twice, in the two 

houses of the Congress); (2) the precocious 

sclerosis of many provisions, that either 

became inadequate in the new international 

economic scene, or that simply revealed 

themselves to be unfeasible. 

Social and labor rights 

A somewhat different phenomenon occurred 

in matters of social and labor rights
7
. No 

constitutional provision related to these 

matters was revoked by constitutional 

amendments, but some provisions that 

specified the amount of resources for the 

implementation of social policies were 

relativized by changes applying to fiscal and 

budgetary management. This was the case, for 

example, of the constitutional provision (art. 

212) that stated that at least 18% of the 

                                                 
7
 Article 6 of the Brazilian Constitution states: “The 

social rights are: education, health, food, labor, 

housing, leisure, safety, welfare, protection of 

motherhood and childhood, and assistance to homeless 

individuals”.  
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national revenues from taxes (and 25% of the 

state and municipal revenues from taxes) 

should be expended in education. 

These terms were never revoked, but seven 

constitutional amendments (in 1994, 1996, 

1997, 2000, 2003, 2007 and 2011) reduced by 

20% the total amount of taxes that should be 

considered in the calculation of all the federal 

government’s mandatory expenses and 

intergovernmental transfers (like in the cases 

of education expenses and the transfer of 

revenues from taxes for states and 

municipalities). Hence, from 1994 to 2011, 

four different presidents, who belonged to 

three different political parties, were obliged 

to amend the constitution in order to 

guarantee vigorous fiscal conditions for the 

country, countervailing the original 

constitutional guidelines. 

Conversely, the case of blocking revenues for 

education became a point of reference for 

equivalent claims from other policy 

advocates, mainly in the case of policies 

necessary to assure the fulfillment of social 

rights – like health. Hence, in 2000, the 

National Congress enacted the amendment 

#29, which established a minimum of 

mandatory expenses for the national health 

system
8
. 

Regarding the matter of labor rights, the 

relations between employers and employees 

and the organization of trade unions, the 

Brazilian Constitution of 1988 clearly 

reflected the established tradition of labor 

regulation inherited from the official system 

fashioned by Getúlio Vargas in the 1930’s. 

This occurred despite the fact that some 

outstanding labor leaders of the so-called 

“new unionism” (Keck, 1989), like Lula, were 

                                                 
8
 However, the specification of the percentages of the 

revenues that should be blocked occurred only in 2011, 

when a complimentary law passed. 

members of the National Constituent 

Assembly, and frequently declared their 

opposition to the interventionist character of 

the “varguist” legislation. Evidence of the 

impact of such a legacy can be seen in the 

ubiquitous presence of references to “labor” 

or “worker” throughout the Brazilian 

constitution; this is due to the fact that since 

Vargas’ governments (1930-45 and 1950-54), 

to be a “worker” had become the moral 

equivalent of being a “citizen”, and after his 

terms several social policies were provided 

exclusively to registered workers (Santos, 

1979). 

In one respect the new Brazilian constitution 

clearly broke with this tradition, since it 

extinguished the old notion of social rights as 

something restricted to a few; rather, it 

established a universalist conception of social 

rights and, hence, determined that social 

services should be provided on a universal 

basis. Such a conception presented important 

practical effects for the universalization of 

truly inclusive social services in education, 

social assistance and health. However, the 

regulation of labor kept many of the 

paternalistic and restrictive traits established 

in the 1930’s.  

For instance, article 8 of the Constitution 

establishes that:  

Article 8. Professional or union 

association is free, with regard for the 

following: 

I- the law may not require authorization 

of the State for a union to be founded, 

except for authorization for registration 

with the competent agency, it being 

forbidden to the Government the 

interference and the intervention in the 

union; 

II- it is forbidden to create more than 

one union, at any level, representing a 

professional or economic category, in 
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the same territorial base, which shall be 

defined by the workers or employers 

concerned, which base may not cover 

less than the area of one municipality; 

III- it falls to the union to defend the 

collective or individual rights and 

interests of the category, including legal 

or administrative disputes; 

IV- the general assembly shall establish 

the contribution which, in the case of a 

professional category, shall be 

discounted from the payroll, to support 

the confederative system of the 

respective union representation, 

regardless of the contribution set forth 

by law; 

V- no one shall be required to join or to 

remain a member of a union; 

VI- the collective labor bargaining must 

be held with the participation of unions; 

VII- retired members shall be entitled to 

vote and be voted on in unions; 

VIII- the dismissal of a unionized 

employee is forbidden from the moment 

of the registration of his candidacy to a 

position of union direction or 

representation and, if elected, even if as 

a substitute, up to one year after the end 

of his term in office, unless he commits a 

serious fault as established by law. 

Sole paragraph  - The provisions of this 

article apply to the organization of rural 

unions and those of fishing communities, 

with due regard for the conditions 

established by law. 

As the items I and II render evident, there is a 

tension (or, perhaps, a contradiction) between 

the freedom to create unions and the 

restriction to the creation of more than one 

union per “territorial base”. Such a restriction 

is necessary due to what is established in the 

following items, e.g., the official role of the 

union as a representative of the members of 

the category – even the ones who are not 

formally affiliated to the union, but have to 

pay “the contribution set forth by law”, 

mentioned in the item IV. 

The “official unions” in Brazil perform an 

important institutional role as parastatal 

agencies, and are responsible for all the 

official negotiations with employers’ 

representatives, who usually also are 

members of official unions in the capital. 

Hence, a considerable part of the traditional 

corporatist state was kept by the democratic 

constitution of 1988. To recognize this does 

not mean to deny that some important 

advances did occur, like the right to strike – 

with minor restrictions for essential services, 

activities and categories, like the policemen. 

Such an advance was a clear victory for the 

“new unionists” in the constitutional 

assembly. 

Final Considerations 

Undoubtedly, the Constitution of 1988 

represented a very important step in Brazil’s 

democratization process. It established a 

reasonably well functioning presidential 

system; a federal organization that 

empowered states and municipalities, but kept 

an important role for the Union with regards 

to framing national policies in several policy 

areas (like education, health and social 

assistance). It also established new 

institutional devices for participatory 

democracy, defined a strong judicial role for 

the Public Ministry (the prosecutors), which 

became a kind of fourth branch of 

government; and ensured conditions for the 

protection of civil and social rights. 

At the same time, the new Brazilian 

constitution contains many public policies 

that require a continuous constitutional 

amendment process to update it, a 

characteristic that requires from presidents the 

building of enlarged congressional coalitions 

in order to implement their agendas. Such a 
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necessity increases political transaction costs 

and gives considerable power to clientelistic 

parties that become indispensable to the 

presidential coalition. This shows that all 

good policies must not necessarily be 

constitutionalized, since they may require 

changes in the future, and this costs a lot.  

 

 

 

So, if at least one lesson should be learned by 

new constitution-makers from the recent 

Brazilian constitutional experience, it is that 

inserting a lot of details in the constitution 

requires constitution-makers to make 

amendments neither too difficult nor too 

costly for their successors, because it is very 

likely that future generations will need to 

update the text – and this can happen very 

rapidly.
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