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CHAPTER 23

Drafting guidelines

23.1

Introduction
This chapter provides information, tools, techniques, and best practice on a range of
contract drafting activities including:
• Identifying our role in contract development. What are the facts of this particular
transaction or relationship; how do the facts of this situation differ from previous
examples? What areas of contract will the issues or facts affect?
• Whose law will control the contract and will it affect the drafting and implementation of
the contract?
• Examining contract language to see if it is clear and concise. How can the language be
improved? Can everyone read the contract and agree to what it means?
After completing this chapter, you should be able to:
• Understand drafting principles and rules
• Think holistically about the drafting process and results
• Identify opportunities for improvements in our contracts

23.2

Clarity
The primary factor that makes quality of drafting critical is clarity. This is not just with
respect to legal concerns, but more importantly it is to reduce the chances of dispute or
disagreement throughout the life of the contract.
Lack of clarity causes confusion and with confusion comes higher cost of performance,
potential damage to relationships and – at its worst – damage to a company’s image with
the other party, or to the public or to other customers.
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Good drafting demands clarity and in achieving this, it acts as discipline not only between
the primary parties, but also with other stakeholders, internal and external.
In reality, most of us do not regularly write agreements in their entirety. It is more usual to be
producing amendments to specific clauses, or producing attachments such as Statements of
Work (SOWs) or Service Level Agreements (SLAs). The principles covered in this chapter
apply to any form of document that is part of or associated with the contract, such as the
specification, SOW, or other contract documents.

23.3

Contracting transformation
The focus of contracting has transformed from specific requirements to a strategic view
of the business plan and the marketplace. Understanding critical trends in the market will
be crucial to keeping up with an ever-changing business environment. Product lifecycles
are decreasing rapidly through technological improvements, and what once took years or
months can now be done in days or weeks. The new business model will use technologyenabled systems that are driven by flexible business rules, rules that encourage contracting
professionals to be innovative and use good business judgment.
A driver of the transformation is technology. Traditionally contracts were always in paper
form, as physical entities. In the contracting world today we are moving towards the
question of ‘paper or electronic?’
The environment for contract drafting, submitting proposals, and procurement has changed
and will not be restricted to paper. The design of these documents will be non-traditional
in whole or part. Design and order of contracts for an e-business or web-based business
environment is considerably different than for traditional business and print copies. ‘Click
through’ agreements and clauses are changing the paradigms of contract and transaction
structure.
For example, ‘click through’ clauses that are frontloaded into many websites today address
the repetitive legal aspects before any real transaction is conducted. Consider how these
types of changes can affect the way we contract.
There is an increasing trend to contract via an online auction process in which customers
set up the terms and conditions applicable to the future contract and require the suppliers
who wish to bid to agree to these conditions. Suppliers then compete in the auction to be
awarded for the project in a real-time process to determine who will be finally awarded
the project. Once the project is awarded to one of the suppliers, the final price plus
the conditions previously agreed by all of them constitute the final agreement for the
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transaction. Such auctions raise interesting challenges to the extent that it is feasible for
a supplier to seek to vary the stated terms and conditions. This will depend on the nature
of the work being auctioned and the relationship between the customer and the supplier.
One caveat: since the e-business world is in its infancy compared to traditional tangible
paper, we will have to stay current with the legality and enforceability of electronic
agreements. There could be a lot more turmoil in the e-business environment as it matures,
compared to the relatively static world of paper contracts.
As you consider the rest of this chapter, consider how the contract terms will be delivered.
If you are working in an electronic environment, your views on drafting should be different
from those of someone who is still working in a paper-based environment. For those in a
paper-based environment is there an opportunity to embrace technology?

23.4

The contract document
When you have analyzed the business deal and identified your priorities, it is time to set
the deal down in writing or an electronic format. The main purpose of any contract is to
describe the transaction in a way that reflects the understanding of the parties. It is the
‘rules of the game’ document.
During negotiation, the contract draft compels the parties to focus on the major issues
and forces a systematic review of those issues, a sort of ‘reality check’. It also forces the
parties to address and resolve difficult issues before problems concerning those issues arise.
After negotiation, it provides an evidence base in dispute resolution, or informal settlement
proceedings, making clear to the parties what their intended result should be. The more
complete the agreement, the less possibility of a dispute over a problem.
However, your contract serves another very important purpose, that of answering
questions. These are not just the questions beginning “Who, What, Where, When, etc.” but
also “What if…?”
•
•
•
•

What if the product is defective and the customer can’t use it?
What if the customer needs to make changes in a construction project mid-stream?
What if new intellectual property is developed and to whom does it belong?
What if the customer declares bankruptcy and your company has provided them with
equipment or materials?
• What if you sign a contract under duress?
• What if the parties have a dispute?
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As the list above shows, a contract also provides answers to questions and remedies for
problems and risks that arise during its performance and, sometimes, long after. If a contract
is well drafted, it should provide answers and remedies for most problems and risks that
may arise in the transaction it covers. Many organizations develop a living play-book that
describes the elements that should be present on each contract type, as well as listing fallback provisions, highlighting risks with each choice made and providing a step-by-step
guided approach to developing the right contract for the particular business scenario. It is
important to keep such a play-book updated to reflect changes in laws, processes, lessons
learned from other contracts and also business strategy and perspectives.
If the contract has been drafted well, you should be able to find an answer for almost
every situation. It may not always be the answer you desire, but if negotiations were done
properly customers and suppliers will at least have been forewarned about the possibility
of the negative result. If the contract is incomplete (or worse yet, if it doesn’t even exist),
you will be forced to look at other evidence, such as letters, oral testimony, or custom in
the industry, most of which may be less beneficial, inappropriate or irrelevant. It is very
important to remember that the contract is created to address all the events or risks that
you don’t anticipate and provides clarity on the outcome for each specific scenario.

23.5

Why a written contract?
It is rare for sellers who understand the risks to deliberately opt out of having a written
agreement with a customer. Most sales employees understand the value of having a written
document describing the business deal so that clear evidence of the deal and its terms
is available if a dispute arises. However, many salespeople do not realize that they may
accidentally make an oral contract, without understanding that their actions have now
committed the seller to a deal that contains no protections for the seller. Many people have
the mistaken impression that the only way to create a contract is to generate a multi-page
document with a large number of terms and conditions and official signature lines for the
parties. Nothing could be further from the truth.
A contract is simply a promise between parties. Basically, the following has to be identifiable:
the parties, what is being sold and bought, and when (approximately) the transaction will
occur. The written contract has to be signed or agreed to via e-signature process by both
parties to make it legally binding. E-commerce has changed everything. The internet allows
for speedier transactions, operating in a paperless, faceless global village with its unique
problems, fraud and security risks and strengths.
The question of “why a written contract?” does not occur in some jurisdictions. For
instance, Russian businessmen will not expect that it is possible to conclude contracts other
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than in writing or with a signature because this is required under Russian law for most
contracts; they will not assume that other law can apply and allow for oral contracts. In
other jurisdictions the business culture may not be so clear.
The US’s Universal Commercial Code (UCC) does not even require that the parties
establish a price, filling in that blank with the fair market value of the goods or service at the
time of contracting. The promise could be written on a paper napkin, a scrap of paper, or
the wall in someone’s office, and if the items listed above were included, that scrap of paper,
paper napkin, or wall could be admissible as evidence, and the contract could possibly be
enforced against the objecting party.
Worse than this scenario, however, is that sometimes even a written statement is not
required. A conversation over dinner or at a sales meeting with the customer could, if the
subjects above are discussed and agreed to, be enforceable as well. The Statute of Frauds,
which is in effect in most US jurisdictions, might provide a defense in that it states that
contracts valued over five hundred dollars ($500) must be in writing to be enforceable,
but the parties’ statements or actions with regard to the transaction may often negate that
defense. Many countries do not even require that contracts are in writing. The bottom line
is “Understand that oral contracts are relatively simple to create and take pains to avoid
their creation!”
What are the problems associated with an oral contract? As a film producer famously said,
it “isn’t worth the paper it’s written on”. The main problem is proving the basis of the deal,
because the understandings of the parties are not clearly defined anywhere. Instead, vague,
poorly defined statements that can be construed in several different ways are often the
only determinants of the deal with clear statements usually presented only for issues not in
dispute. Oral contracts also have large gaps in coverage on a number of issues. These gaps
will be filled in by the UCC, the UN Convention or common or civil law, but the answers
that the applicable law provides are often not the answers that we want.
Unfortunately, not everyone understands the concept of oral contracts. You can provide a
great benefit to your internal business partners if you learn that someone has made an oral
contract by insisting on following up with a written agreement, and using your company’s
standard terms and conditions to the extent possible. This may be able to undo at least
some of the damage and should, at least, result in clarity as to what was actually agreed. You
may not, however, be able to get as good a deal as you would have otherwise, since the other
party will have little incentive to negotiate with you after you have already committed to
do business with them.
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What form should be used?
A contract can take many forms. Among these are purchase orders, letters of intent, letters
of agreement, and even term sheets and SOWs if the right elements are included. We tend
to use the word ‘contract’ to describe only a particular type of formal agreement, but the
critical factor is not the type of writing, or whether writing exists at all, but the extent and
intent of a party’s promise.
The main benefit of a well-written contract is its entirety and clarity. You may not need
much to make a contract, but ‘short and sweet’ will generally result in a bad contract. If you
leave resolution of issues to law found outside the contract (UCC, the UN convention and
common or civil law), you risk that the law’s result will be other than you intended. What
type of ‘contract’ should you use to describe your deal? There is no simple answer to this
question, but your chief consideration should be:
“Will the document I am using be sufficient to describe the transaction completely and
provide my company with the protection it needs?”
A standalone purchase order from a customer is sometimes sufficient if it is for a one-time
product order only and is also used for ongoing product purchases, as long as it references a
General Purchase Agreement (GPA) that has been previously negotiated. Many companies
will go through considerable effort to get a GPA or Master Services Agreement (MSA) in
place that is extensive and structured in such a way that subsequent work can be undertaken
by means of securing an SOW or Service Order. The intent behind this mechanism is to
allow expedient processing of subsequent work and the SOW would simply contain the
scope of work and other defined parameters while relying on the MSA or GPA to govern
the relationship.
Some companies have a form called a Service Order which would be applicable to a
one- time service arrangement or applied against a General Agreement or MSA with the
customer. Where there are specific terms applicable to different products or services offered
by a company, such as differing warranties or maintenance terms, a standard ‘boilerplate’
agreement covering a particular product or service may be used. One thing to keep in mind
is that clauses can always be added to purchase orders, either mechanically or by attachment.

23.7

Rules of contract interpretation
The general rules of contract interpretation as employed by most US courts provide insight
into the kinds of issues that frequently arise.
• Words are to be given their plain and normal meaning, except where prior usage may
vary the normal meaning of the word.
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• Technical words are to be given their technical meaning.
• Where possible, words will be given the meaning that best represents the intentions of
the parties. Every part of a contract is to be interpreted, if possible, so as to carry out its
general purpose. The circumstances under which the contract was made should also be
shown.
When drafting a contract, the writer should ask such simple questions such as these:
• What am I trying to convey?
• Could it be interpreted in more than one way?
• How could I say it better?
• If someone unfamiliar with the contract were to read it, would their understanding
match mine?

Rules of contract interpretation – common law countries
In common law countries there are three additional rules:
• The court fills in missing terms. If parties have agreed to all the material (important)
terms of a contract but have neglected to settle some details, the court will fill in the
details that are reasonable under the circumstances.
• Ambiguities are construed against the drafter. If a written contract is ambiguous, the
court will use the interpretation that is less beneficial to the drafter of the document.
• Parol Evidence Rule16. Courts will not allow the introduction of extrinsic evidence other
than the written contract to alter the terms of the contract
These rules do not generally exist in civil law countries. Many civil courts will even accept
oral contract amendments or other prior written memoranda contrary to the Parol
Evidence Rule.

23.8

Other contract interpretation guidelines
Some other interpretation guidelines to consider while drafting are:
• Words prevail over figures in the event of conflicts. For example, ‘three’ spelled out,
versus the number 3.
• Specific and exact terms prevail over general ‘boilerplate’ language.
• Prior course of dealings may be considered to provide meaning to a term in dispute.
• Order of precedence clauses will be respected (in common law countries)

16 The Parol Evidence Rule is a substantive common law rule in contract cases that prevents a party
to a written contract from presenting evidence that contradicts or adds to the written terms of the
contract that appears to be whole.
Copyright protected. Use is for Single Users only via a VHP Approved License.
For information and printed versions please see www.vanharen.net

402

23.9

CONTRACT AND COMMERCIAL MANAGEMENT– THE OPERATIONAL GUIDE

Background to contract drafting
Why is contract drafting such a challenge, and why are so many contracts written poorly? It
is relevant to note that lawyers assert the contract must be both clear, especially in avoiding
ambiguity, and in accordance with appropriate legal conventions. Lawyers therefore have a
significant role in contract drafting. The dilemma is that most lawyers and contract drafters
are not generally trained in the art or science of contract writing. Contract drafting remains
largely driven by the legal community, because the fallback role of the contract is to support
litigation. Practically, however, contracts professionals should play a strong and leading
role in drafting because:
• First, legal convention is not always an appropriate limitation.
• Second, it could contribute to lack of clarity. If we subscribe to the premise that contracts
should be living documents and business tools, resorting to legal terminology may not
help.
• Third, there are typically many sections of a complex contract that may have been
written with little or no involvement by trained lawyers – areas like SOWs or SLAs are
typical examples. This can create exposure and possible conflicts.
The basic premise of this chapter is the assumption that the contract represents an important
tool for ensuring clarity of the transaction and relationship, and that the contract is an
essential vehicle for communication between the parties to the agreement. The contracts
professional is best placed to facilitate this through a combination of legal understanding
and business operational perspective. This can avoid the situation where a legally sound
document does not address the real business issues or local dimensions.
Because commercial contracting is relatively new to Russia, standard contracts common
in other jurisdictions are frequently used without them being adapted to the local drafting
culture and needs. For instance, in the insurance market, the use of standard contracts
common for the London market creates a very substantial degree of confusion because
Russian insurance legislation requires different terminology. The effort to create a local
standard derivatives contract for instance has lead to a very complicated document because
the continental models have not been taken into account. The software market has, for a
long time, used license agreements which under local law raise a number of questions and
issues.
Although the lawyer is a major stakeholder and could even be the ultimate owner of contract
drafting, no individual should perform this role in isolation. The contracts professional
should ensure that the relevant internal business stakeholders and other functional experts
contribute and collaboration in the drafting, since all parties are going to have to live with
the results.
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Drafting best practice
To minimize disputes over legal jargon, best practice companies today perform contract
drafting as a team effort. This ensures clarity in terms of business intent and ease of
understanding. Business leaders do not generally use the language of legal jargon. A team
effort is therefore more holistic and requires that the team review the entire contract;
this ensures consistency of language, form and content. Lessons from these contracts are
replicated across contracts over time, as companies build databases that collect experiences
and lessons learned, to create best practice.
Consider that during the life of an outsourcing relationship, hundreds of people may need
to understand and manage the relationship in accordance with the contract terms. Ease of
understanding and clarity of intent are fundamental requirements. To achieve such goals,
best practice corporations are adopting ‘plain language’ approaches to their contracts and
agreements – and thereby enabling them to be used as vehicles for communication rather
than a source of obscurity, which can result from too much legal jargon.
In summary, we must create an environment where the chances of confusion, failure and/
or dispute are minimized.

23.11

Before you start
Before you start, you must understand the business needs and goals. Begin with the end
in mind.
Next, make sure that you understand the environments in which this contract will be used
and delivered.
• What are the norms for this party or market?
• Do they have any effect on what you are trying to produce or the way that you are
proposing to do it?
• Does the structure or delivery mechanism change any of the terms?
• Is there an existing or ‘sanctioned’ template in hard copy format or kept in the electronic
contract repository you should be using to ensure that the best practice your company
has developed is fully used?
• Will you be drafting an agreement with various options to select from that range from
low-to-high risk?
Remember that the higher the degree of fairness in the agreement provisions, the quicker
it will be to finalize it, thereby reducing the cycle time. As well, consider building a living
play-book to help govern a consistent and effective approach to contract drafting.
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Drafting a complete agreement
The basic premise for all contract drafts should be that the contract should provide a clear,
concise allocation of the risks between the respective parties. Such risk allocation should
include a consideration of each risk that the parties might experience. All contracts should
be created by using an appropriate contract checklist, which ensures that each contract risk
is considered and adequately addressed.
When creating an entire agreement, you should draw on precedent – other similar forms of
agreement or appropriate standards or model clauses, such as a corporate template library.
Good business practice dictates that you minimize the number of variants, since this might
inadvertently incorporate risks that previous samples have excluded. It is also confusing
and potentially costly to the business to manage multiple variations of clauses that have the
same or similar intent.
If there are no existing templates for what you are drafting, it may be valuable to draft your
document in the form of a template and generalize where appropriate, so that it can be reused later to create a similar type of agreement.

23.13

Amendments and attachments
When drafting amendments or attachments to complete or add to an existing agreement,
it is essential that you scrutinize the structure, style and content of the original agreement.
Some considerations for review:
• Ensure consistent structure and terminology. If the agreement refers to ‘Attachments’,
do not start calling these items ‘Supplements’ or ‘Exhibits’. If this is an ‘umbrella’ or
‘blanket’ relationship agreement covering a range of products or services over time, be
clear about what you are amending or supplementing – for example, is it the entire
agreement and does it affect all future transactions and orders, or is it specific to one
particular order or product / service type?
• Use definitions. Be aware of existing defined terms and use those same definitions
throughout the document or amendments. Make sure you state the precise meaning
of the definition and assure that use is consistent. For example, if the term ‘Customer
Enterprise’ is defined as “all legal entities that are more than 50 percent owned by the
customer or its parent company”, then you must be cautious with use of words like
‘customer’ or ‘enterprise’. With this example, each time you use the term ‘customer’,
it may not include other legal entities; the word ‘enterprise’ therefore could create
confusion. You may also need to clarify if ‘Customer Enterprise’ would automatically
include any new parent company, if there was a change of ownership.
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• Maintain words and drafting principles. Do not introduce new words or drafting
principles that could cause either confusion or complexity. Even though a word may not
be a defined term, you should use the same words to describe the same object or intent.
For example, a reference in the original agreement to ‘personnel provided by supplier’,
should be followed by use of the same wording. If you do intend something else, consider
a switch to words like ‘supplier’s staff ’ to provide a deliberate difference. Similarly, if
throughout the original agreement, notice periods are defined by a number of days (e.g.
“will give 30 days written notice”), do not switch to different and confusing concepts –
such as “shall give one month’s notice” or “shall give 20 business days notice”. The intent
may be similar, but the variation becomes confusing both in terms of interpretation and
in terms of possible administrative (system) consequences.

Administrative and system considerations
Whenever drafting a contract or individual contract terms we must be conscious of the
administrative and system capabilities of the parties. Any term that requires an action
needs resources of some sort for its implementation and / or management. What you write
may make perfect sense, be entirely clear in its intent and completely reasonable from a
legal perspective; however, someone must assure that it is feasible. Other questions you
may want to address include:
• Is it the most cost-effective solution? Will special treatment be required?
• Does it represent a level of complexity or variation from norms or standards that will
increase the possibility of non-compliance or failure?
• Do prices include or exclude taxes or shipping charges?
• Is the policy the same for all products or services, in all geographies or to all customer
sets?
• Is the currency clear? (A major multinational US company agreed a contract in New
Zealand with prices detailed in dollars but did not clarify that there were meant to be US
dollars. The New Zealand customer did not realize that this was an error and required to
pay in New Zealand dollars leaving the US company with an expensive lesson learned).
This is an aspect of drafting that is frequently overlooked, especially by lawyers who may
not be familiar with the business processes, systems capabilities or general business policies.
As an example of this principle, what are the standard policies regarding payment terms –
15 days, 30 days, 45 days? What is the standard trigger for payment becoming due – upon
shipment, upon receipt, upon acceptance, receipt of invoice?
These are fundamental issues when it comes to the cost of running a business; systems will
have been programmed assuming certain principles. Any variation to those principles not
only costs more because of the need for reprogramming or manual handling, but it also
increases the chances of non-compliance or error. Therefore, they must be considered in
drafting of contracts.
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It should be apparent that clauses failing to establish clarity or failing to reflect company
policy open the door to significant impacts on cost, invite disputes, damage relationships
and can jeopardize business. The people who are drafting the contract must have enough
understanding of the business processes to be able to ask relevant questions, adequately
address the issues or close potential loopholes.

23.14

Drafting techniques
In all contract drafting activities, you must continually ask whether the language clearly,
directly and completely states the agreement.
The following are some suggestions:
• Write in the present tense.
• Write in the active voice: Ask who is obligated to do something or to refrain from doing
something. For example, do not say, “authorization will be granted by buyer” – Say, “The
buyer will grant authorization.”
• Avoid wordiness and delete unnecessary language. Don’t say, “In consideration of the
mutual promises herein contained, the buyer agrees to pay the seller 4 dollars per item.
Say “The buyer shall pay 4 dollars per item”
• Draft in gender-neutral language. For example, “The buyer has the option…” rather
than “The buyer may exercise her authorization…”

23.15

Contract terminology
Draft your words with care and be consistent in your use of words. Do not change a word
unless you wish to change the meaning and conversely, always change the word you use
when you wish to change the meaning. Let’s take the word ‘Execution’. In English this
word means putting someone to death. As used in contracts, it could mean contract
performance or it could mean contract signing. The word ‘Prepare’ might mean to get
ready to do something or it might mean to actually do it. ‘Turnkey’ can have many different
interpretations as we have seen in the Contract Types chapter, and should not be used in a
contract unless clearly defined. Some words have different meanings in different languages.
Make sure you validate your choices and show understanding if there is apparent confusion.

Time
Be careful with references to time and dates. Not everyone operates in the same time zone,
calendar, or date format. Agreeing to a delivery on 9/7 might mean receiving the goods on
the 9th of July or September 7.
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When asking for delivery on specific dates, review the actual day/date to ensure that you
are not inadvertently hitting a weekend, holiday or other date that will result in schedule
conflicts or unnecessary costs. A day that has no specific meaning to you may be a holiday
in another region. Or a plant may have a scheduled shutdown the same week you expect a
product to ship.
A contract many say “within 9 months of contract execution”, but you cannot be sure when
the contract will be ‘executed’ because the time of execution could be any time between the
date the first party signs until receipt of the contract signed by all required signatories. It
is better to tie the time element to a specific date, such as the effective date of the contract
when it stated in the contract or to a specific event such as 30 days after receipt of the
customer’s purchase order by the supplier.

Language of obligation, authorization and conditions precedent
The language of obligation, authorization and conditions precedent must be used precisely.
Let’s look at Shall and Will.
• Use ‘shall’ to state an obligation or duty. Avoid using ‘shall’ to describe events that will
occur in the future. If your writing is in the present tense, ‘shall’ can be reserved for
obligations. For example, The buyer shall deliver to the seller a listing of all embedded
switching equipment at least 20 days prior to the seller’s undertaking of site selection.
Traditionally the word ‘shall’ has been used to denote obligations; don’t say, “In the event
that one of the parties to this agreement shall be in default…” Say “If one party or the
other defaults on this agreement”.
• ‘Will’ can be used as an alternative to ’shall’, but use one or the other; don’t use both to
mean obligation. If you need to refer to an event that will happen in the future, use ‘will’
instead of ‘shall’.
Some leading US experts suggest avoiding the use of ‘shall’ completely. Because of
inconsistent findings in US courts, the word ‘shall’ has become potentially risky.
Now let’s look at Must and May.
Use ‘may’ to designate a right or privilege, with no obligation. As in: The seller may elect to
do acceptance testing at a remote site in lieu of testing at the buyer’s premises.
Use ‘must’ to designate a requirement prior to a party taking further action. For example:
The buyer must submit a notice of deficiency to the seller within 10 days of the completion of
testing.
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Without such notice, the system will be deemed accepted by the seller. In this case the
buyer has a duty to submit the deficiency notice and if he/she doesn’t notify the seller he/
she will be precluded from claiming a deficiency later.
Once you have drafted an item, consider whether you have used a term that requires
greater specificity. Predict whether the term might cause problems in the future. This
can be complicated by the norms in drafting. It is typical for Russian contracts to list the
obligations of the parties. For instance, Article 3 of a purchase and sales contract would
frequently stipulate that the seller is obliged to provide the goods and Article 4 would
include a statement that the purchaser is obliged to pay the purchase price. This structure
is probably due do Soviet tradition, where it was important that the state bodies quickly
identified the obligations they were taking on. It does not encourage clarity about the
sanctions for violation of any of the duties.
When you have stated an obligation, ask, “What happens if the obligor doesn’t do it?
“Ensure the answer is an appropriate consequence with recourse that supports the contract
objective, providing a reasonable level of compensation.

Additional documents – schedules and attachments
If additional documents need to be incorporated into the contract and are too large to be
physically incorporated, be sure that they are referenced by a unique document number
and date.
Also check for inconsistencies between the main contract and any incorporated documents.
If there are inconsistencies and they cannot be reconciled, be sure to include an “Order of
Precedence” clause.
Very often for long-term or major contracts the standard ‘boilerplate’ clauses are included
as the main body of the contract, and the specific details of the agreement - description of
goods and services, price, delivery terms, invoicing terms etc. - are included as schedules
or attachments to the main contract. This allows for changing of individual schedules
without modifying the entire contract. It is important that all schedules or attachments are
referenced in the main body of the contract. This can be done by adding a clause that states
“This contract includes the following schedules”: and then list them, such as:
• Schedule A – Statement of Work
• Schedule B – Pricing Agreement
• Schedule C – Payment Terms
• Schedule D – Delivery Terms
Cross-check the agreement for internal references. Make sure the references are consistent
and accurate. For example, “see exhibit C.” Ensure that exhibit C actually exists, and is what
you mean to be referencing.
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Terms and conditions
A term is a part of the contract that addresses a specific subject. Contract clauses contain
terms.
A condition is a phrase that either activates or suspends a term. A condition that activates a
term is called a condition precedent. A condition that suspends a term is called a condition
subsequent.
Excellence at drafting is about not just being a good author, with word and language skills, but
also about being a good detective. It demands the ability to analyze a situation, understand
salient facts that surround it and ask a whole series of ‘what if?’ questions that ensure the
parties have a common understanding both now, and as their relationship progresses. The
‘what ifs’ are an attempt to protect your agreement and understanding against the range
of uncertainties and changes that will inevitably occur during the life of an agreement,
things like new people, new organizations, perhaps new ownership, changing business and
economic conditions, changing regulatory environment and new competitors.

23.16

Writing style
This section will review some of the common elements of style where a little change can go
a long way towards clearer communication. We’ll review:
• Connecting and working words
• Compound prepositions
• Superfluous word clusters
• Redundant jargon
• Punctuation
• Presentation

Connecting and working words
A working word is an integral part of the idea being communicated. A connecting word is
one that makes it easier to read. A ‘rule of thumb’ is: connecting words should not exceed
working words.
For example: In the event that there is a waiver of the indemnity provision by the Supplier, a
letter confirming the waiver must be produced by the Supplier for the purpose of inspection
by the Customer.
This is hard to understand because there are more connecting words than working words.
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Let’s try: If the Supplier waives indemnity provision, the Supplier must confirm this to the
Customer.
A simple edit creates a statement that is clearer and easier to understand.

Compound prepositions
Avoid compound prepositions and simplify the language. Let’s look at these examples.
•
•
•
•
•
•
•
•
•

Don’t use by reason of – when because will do.
Don’t use by virtue of – when by/under will do.
Don’t use for the purpose of – when to will do.
Don’t use in relation to – when about or concerning will do.
Don’t use inasmuch as – when since will do.
Don’t use in accordance with – when by or under will do.
Don’t use prior to – when before will do.
Don’t use with reference to – when about or concerning will do.
Don’t use on the basis of – when by or from will do.

There are many more where these came from. Identify them and simplify when you can.

Superfluous word clusters
Again in an attempt to simplify and clarify, eliminate superfluous word clusters when you
see them. Here are some examples:
• In some instances – can be simply stated as sometimes
• Until such time as – can be simply stated as until
• In the event that – can be simply stated as if
• Insofar as – just omit it completely or rewrite the sentence
Again, there are many more where these came from. Eliminate them on sight.
Here’s another tip that may help you with your editorial duties. ‘Which’, ‘who’ and ‘that’
often indicate an opportunity to reduce words or clarify.

Redundant jargon
Moving on to just plain redundant and repetitive language, look at this list:
• Null and void
• By this act and deed
• All goods and chattels
• Hereby sell and convey
• Repair and make good
• Settle and compromise
• By this Will and Testament
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The words in each pair mean the same thing. Pick one and use it. There is no benefit in
redundancy.

Verbs
Use base verbs rather than derivative nouns and adjectives to get your point across. Let’s
review these examples; once again we are using the ‘less is more’ approach.
•
•
•
•
•

Instead of make a complaint – use complain
Instead of draw conclusions – use conclude
Instead of make a decision – use decide
Instead of make payment – use pay
Instead of take action – use act

Punctuation
Punctuation is very important in clear writing. Punctuation is the guide that lets the mind
separate thoughts and ideas. Poor punctuation will lead to poor communication. For
example:
That that is is that that is not is not
It is difficult to discern its meaning, until punctuation is inserted:
That, that is, is. That, that is not, is not.

Presentation
Presentation is another visual element that can make your point clearer. Well thought
out presentation can help you to make your documents and contracts clearer and easier
to follow. If they are easier to follow while reading, they will be easier to follow during
execution. In this case there really is a link between form and function.
If you are presenting the contract in an electronic media, the look and feel of the delivery tool
will be different from paper, but the same idea applies. Ease of reading and comprehension
is key.
Non-native speakers, when drafting, particularly suffer from not complying with these
recommendations. They firstly feel their vocabulary is insufficient, whereas they would
have produced a better draft if they had limited their vocabulary. Secondly, because they
have a system of putting together their thoughts that relates back to legal, business, and
technical terminology and colloquialisms that may be unknown to the other side, the effort
for review and negotiation increases considerably. Finally, if they do not understand the
stylistic issues alluded to, they will frequently be frustrated in the review process.
Copyright protected. Use is for Single Users only via a VHP Approved License.
For information and printed versions please see www.vanharen.net

CONTRACT AND COMMERCIAL MANAGEMENT– THE OPERATIONAL GUIDE

412

23.17

Tools
There are a variety of tools at your disposal when drafting a contract, some of which we
have discussed already. The following are some more tools for you to explore; this list is
certainly not complete, but provides a starting point. Use any tool appropriate that will
make drafting and implementing a contract more efficient and productive.

Contracting software
As technology improves, the process of drafting and delivering contracts will continue to
evolve. Drafting differences can be costly and risky, with a greater degree of error. There
are numerous tools available that will allow you to continually improve your templates,
thereby streamlining your contract drafting and finalization lifecycle. If you are going to
be generating a large volume of contracts and don’t already have an automated system, you
should consider investing in one. There are models offered in both Software-as-a-Service
(SaaS) form and those that are installed within your network and infrastructure. A simple
search of ‘contract management software’ on the internet will give you with some examples
to look at. Reports from leading analysts and associations (e.g. AMR/Gartner, Forrester
Research, Aberdeen Group and IACCM) will also yield similar results.
Contracting is changing from drafting individual contracts to mass-produced agreements
that have minimal changes for greater efficiency in production, execution and management.
We have also entered a world where electronic signatures are becoming more and more
acceptable, which alters the drafting of the contract to take specific provisions for electronic
signature into account.
For example, a service contract and hardware deal, although recognized as different
and used for two different suppliers, are actually different versions of the same contract.
Tracking and management becomes a much simpler process.

Drafting database
The language used in describing the agreements reached during negotiations is critical and
can determine the success or failure of a contract. Thus, the art of drafting the contract
document is in many ways as important as the art of negotiating the agreement itself.
Drafting differences can be costly and risky, with a greater degree of error. The science of
contract management can complement the art of contract drafting by providing relevant
samples of previously approved contract text. A good contract repository effectively stores
contracts both as unified documents and also as individual clauses. Thus, when the drafting
team is in the process of drafting a contract they can use the contract management system
to identify where to find typical contract clauses to fit their needs, text that has been
successfully employed in previous agreements. This will speed up the contract creation
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process and reduce the risks associated with starting over each time a new contract needs
to be drafted.
When drafting the library clauses or templates, it is important to use an object-oriented
approach where you try to make each clause/section generic so that it can be used in as
many agreements as possible without alteration. This will lower your maintenance burden
significantly; in global organizations it will also help reduce language translation costs.
You will need to use certain data management skills in order to effectively create and
manipulate a contract repository. The investment in acquiring these skills will be more
than paid back by the increased efficiency and accuracy associated with leveraging existing
and effective contract language.
One thing you must consider when developing or using a drafting database is the
maintenance of the database. In order to maintain a best practice database you need to
rate the entries and delete or mark the poorer examples. You do not want to develop a
large database of slightly different terms and conditions when one can be reused. The
‘garbage-in garbage-out’ principle applies. There are a number of tools available that enable
organizations to manage their templates and library clauses. It may be worthwhile to invest
in a tool of this type, which can also help you in managing the entire contract lifecycle.

Checklists
One important tool in the contract manager’s toolkit is a checklist. Checklists are a lowtechnology solution, but they are effective in managing the drafting of a contract. You can
use checklists to ensure that all elements of a contract have been covered sufficiently, or all
attachments have been created and appended.
Checklists are also a good way to manage drafting and implementation when you do not
have direct control over the entire process.

23.18

Summary
It is not easy to draft a document that describes the transaction in a way that reflects the
understanding of all parties involved. The tools and ideas provided in this chapter will assist
the process of clearly and effectively communicating the business goals and objectives in
a contractual relationship and ensuring they are documented both as evidence if there is a
subsequent dispute and as a working tool to support the contract implementation.
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Some points to remember:
• How will your contract be delivered – on paper or via an electronic medium?
• Be aware of the contract interpretation guidelines that will affect the implementation of
your contract.
• Investigate and understand the controlling laws and how they will affect your contract.
• Strive for clear, concise language, which will aid in the implementation later, not hinder
it.
• Remember the differences between the language of obligation, authorization and
conditions precedent.
• If you use industry- or area-specific terminology, make sure it is defined clearly.
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