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CHAPTER 2

Understanding markets
and industry

This chapter provides best practice perspectives in understanding the markets within
which you offer or procure your products and services. A comprehensive understanding
of the marketplace enables effective alignment of commercial contract activities, such as
the contract and its terms and conditions, the sourcing/sales strategy, negotiations and the
management of the agreement.
The concerns for the supplier are in understanding how to go to market, understanding
competitive forces and managing the inherent risks with a potential customer . The buyer’s
concerns focus on how to achieve ‘the best deal’ , how to maintain leverage over the supplier
and how to cope with changing needs and demands, as well as broader supply risk issues.
The extent to which these concerns are fully understood and analyzed will determine the
success or failure of the sales or purchasing strategy.
Defining products or services with appropriate terms and conditions is a critical element of
product development and marketing, and this is not just a one-time activity. Throughout
the product lifecycle, terms and conditions must undergo regular audit and update to
reflect changing market conditions, new technologies or functions, business capabilities
and customer demands. This chapter describes and explores this alignment and how it is
managed in best practice corporations.
The real issue is that terms and conditions should at the very least support successful
business – and at their best, represent a source of competitive advantage. Too often, that
is not the case. A study conducted by IACCM in 2011 revealed that only 10 percent of
business managers believe that their organization’s terms and conditions provide a source of
competitive advantage, with 40 percent stating that they represent a source of disadvantage.
This is significant, because a misalignment between contract terms and other aspects of
the sales and marketing cycle or business strategy will damage brand image, create delayed
or lost sales, increase the volume of disputes or dissatisfied customers, or result in missed
opportunities to develop value or innovate.
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It is worth considering how close your company is to best practice in this aspect of terms
and conditions management. Some aspects to explore are:
• How closely linked is your contracts group with product or service development
marketing?
• Can you describe the differences in product or service packaging for each major
customer or market segment and the impact that this has had on the associated terms
and conditions?
• How frequently do deals have to be handled as special bids?
• What are the primary areas that need negotiation, or where your company policies
cause a ‘no bid’ or rejection of customer requests?
• What business-related issues do customers and suppliers identify as sources of
frustration or difficulty in dealing with your company?
• How many contracts result in post-award disputes?
• What documented process is there for regular re-evaluation of terms and conditions for
each product or service?
• What are the typical bid and contract cycle times for each market segment?
• Are these longer or shorter than they were a year ago?
If you don’t have the answers to these questions, or if some of them show negative results, it
means you don’t have the right linkages in place. So what should you do about it?
Best practice companies have clearly identified contract resources aligned with each product
and service area and embedded at an early phase of development, to ensure the terms
and all related business practices, policies and procedures have been considered before the
product reaches the market. And they remain in place to oversee ongoing trends, special
bids, shifts in product features, upgrades, new solutions packaging, changing markets, or
regulatory and competitive conditions.
While even this is not foolproof, it certainly helps the company provide a consistent
approach and avoid extensive internal confusion and case-by-case exceptions. Best practice
companies have thought through the role of contracts in their marketing and business
policies.
For example, Microsoft once had a reputation for inflexibility in its terms and conditions.
But that reputation – whether or not it was deserved was in many ways a direct consequence
of its success. Given its product dominance, there was no reason for Microsoft to spend time
and effort negotiating contract terms. Indeed, a hallmark of successful brands is that they
don’t negotiate and, in general, they don’t accept significant risks. As markets mature and
competition grows, the attitude to contracting shifts. Today, for example, Microsoft is one
of the leaders in evaluating new and improved contract terms and contracting strategies
that can drive faster, simpler and more balanced contract negotiation.
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So if you have unique or dominant products or services, you set the terms and conditions.
Only as the desirability or unique characteristics of your brand and its products decline or
become challenged by competition is there a need to show real flexibility in terms.
There are six key elements that the contract management professional, whether buy-side or
sell-side, needs to understand:
• Identifying potential markets
• Market segmentation
• Competitive analysis
• Product definition
• Identifying risks
• Matching the agreement to the market

2.1

Identifying potential markets
For most companies, the contract management process (buy-side or sell-side) is not as
well integrated with product lifecycle management (PLM) as it could be. The results of
this are missed opportunities for incremental revenues or customers and potential loss
of competitiveness. It may also mean chasing after inappropriate markets or customers –
those who demand commitments you are not equipped to meet. At its worst, inappropriate
contract terms can build or reinforce negative market image for your brand and create an
opening for your competitors.
Understanding potential markets is the first necessity for both the supplying and buying
organizations. In today’s global economy, the complexities of the marketplace have grown
exponentially from the basic local offerings of the last century. For potential suppliers, it
is not just about finding the right location that matters, but also finding the right mix of
product/offering, value-added services, competitive pricing and innovation that will help
make your organization a dominant player in the market. For the buying organization,
piece-price costing is a small concern compared to the impacts of transportation and
regulatory fees, intellectual property concerns, supplier viability risks, and the ecological
and sociological impacts from the suppliers you choose, or the subcontractors your
supplier chooses. Let’s take a look at five practical examples that illustrate these points in
more detail.
First, let’s take the example of aluminum casings for power-tools. The product itself is a
forged metal casting that will require minimal milling / grinding / polishing before being
assembled into a complete power-tool. As a supplier wanting to enter the market, you would
need to first understand the basic requirements to manufacture this product. Availability
of bauxite, a strip-mining operation to gather the ore, a foundry to process the ore into
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aluminum, and a reliable transportation system to ship your customer’s product are just
a few of the core requirements. Since the availability of bauxite in the world is a known
factor, and since it is easier to ship the finished product rather than the processed ore,
locating your business near the processing foundry is probably the best idea. For the buying
organization, however, production and assembly facilities could be located anywhere in the
world, therefore access to transportation by rail and ocean need to be considered due to the
weight of the finished product. Also for the buyer, the lead-time from the foundry to the
production floor is a major concern.
Understanding the market dynamics leads both buyer and supplier to some major questions
such as:
• Who should own the inventory in the case of damage during shipment?
• How long would it take the buyer to find a new supplier if necessary?
• How much business does the buyer represent versus the return on the investment to
supply their goods?
• Are the dies, or molds, for the casings owned by the buyer or the supplier?
• Who retains the intellectual property rights (that is, dimensions, weights, milling points,
air/fluid ports, etc) to the casing?
• And what risks do the buyer and supplier take if a competitor can produce a more
durable and lighter version?
Second, let’s consider a similar product produced from more common raw materials,
corrugated paper packaging. For the supplier, the concerns in production are relatively
similar: access to lumber, a mill that transforms wood to paper, machinery that transforms
paper to corrugated board and transportation to the customer. But for the buyer, the
location of the supplier is much more critical. Corrugated paper is not as durable on the high
seas as aluminum castings. High moisture in the air can damage product faster and more
thoroughly so it is necessary to turn away from a global market and look more regionally
or locally to the production facility. Also, packaging lines are notorious for not being 100
percent to the specifications of their design. This means that having a local representative of
the supplier nearby to adjust the sizing on the cut corrugated board is necessary to ensure
an efficient packaging operation. The questions asked previously are still of importance to
both the buyer and supplier, but new questions can also arise, such as:
• Who carries the cost of the local representative that makes sure the corrugated
production works with the packaging lines?
• Since lead-times for delivery are shorter than ocean voyages, how frequently will
shipments be made?
• Can the supplier adopt Just-in-Time Inventory practices to accommodate the buyer’s
new production requirements?
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Third, let’s consider the example of a large multi-national bank contracting with a supplier
to produce footballs as part of a marketing campaign in the Euro 2008 football competition.
A condition of the bank’s contract signed with the supplier of the footballs was a ban on
the use of child labor. However, the supplier was not certified by the Pakistani government
and some of the footballs produced were being sewn by men, women and children in a
Pakistani village at a half the regular cost or approximately 39 centimes per football. Both
buyers and suppliers of products need to understand the reputational impact of their
business dealings and ask questions such as:
• What are the environmental impacts from the production of the goods being purchased /
sold?
• What are the sociological impacts of the production of the goods being purchased /
sold?
• What are the intended uses of the goods being bought?
• How can association with Company X affect my company’s reputation?
Fourth, let’s take a look at an example of an abundant resource found around the world
with minimal transportation requirements and (potentially) 24/7 availability: computer
programming. In almost every corner of the world there can be found a software
programming house that will help companies on the other side of the world meet their
programming needs for a fraction of the cost it would require to hire programmers in their
home regions. Companies from every major industrialized nation are scouring the world
for the next low-cost country to invest their programming funds for more efficient software
programs produced faster and for less money. Entry into the market is fluid from the
perspective of suppliers as long as they are able to keep up with the ever-growing changes.
The key questions from the supplier focus on the intellectual property rights of the
developed material. But in some parts of the world, the lines defining intellectual property
rights are blurred or sometimes completely ignored. Buyers need to be careful in placing
their trust in areas that might sell or steal information in order to make a profit. Another
great risk in this arena is turnover of the core resource, people. Basic economic theory
dictates that when demand is high, suppliers can charge higher and higher prices until the
supply and demand curves equal out. In the case of outsourced or offshore programming,
this translates into large turnover of programmers due to their ability to go to competitive
suppliers for a higher salary. Quarterly labor turnover of 20 percent is not unheard of in
this sector, which translates into a loss of efficiency for the supplier and the buyer. Before
entering into this potential market, both the buyer and the supplier need to understand
the total cost of doing business and how to maintain a steady supply of reliable services to
ensure success.
Finally, the 1990s and 2000s have ushered in remarkable changes and growths of new
markets. Both buyers and suppliers are trying to compete in an ever-expanding global
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economy and therefore need to understand how to create a market – possibly by using a
concept from another industry or through innovation.
The contract management field has experienced this growth of a new market in the past
10 years through the expansion of the internet. In the late 1990s and early 2000s several
new e-sourcing or e-contracting portals were developed at the height of the ‘dot-com’ era.
Before the development of these e-tools, contracting and Requests for Proposals (RFPs)
were manually intensive processes that went on for weeks on end. Auctions were conducted
with hammers at real-estate sales or high-end auction houses. The concept of using the
internet, itself an unproven technology, to reach a globally diverse marketplace seems
today like a natural progression. But during the development of these tools, a huge concern
was whether the contract management profession would embrace this untried technologyfinding financial backers to support development, and beta-test customers to help testdrive the software bugs. Finally, getting suppliers to comply with electronic Requests for
Information (RFIs) and e-auctions was a daunting task to open up this new marketplace.
Contract management professionals in major organizations were wary of the information
being sent through an untried and (potentially) unsecured medium. Today, only a few of
the original developers still survive. Most have been absorbed by large software houses
after breaking ground on software development and beta-testing ‘bug fixes.’
Despite all this technology and the apparent simplification that it has introduced, as a
supplier with an innovation or a buyer trying to find a supplier for a new product line, key
questions remain:
• Is the new product under development something that the customer is asking for?
• If not, then where will I find customers? How will this product generate its own demand
for future growth?
• As a buyer with a new product line, how will I find a supplier who can work in the new
material / process design that will help transform my product offering?
• Who owns the development risk, the buyer or the supplier? Who owns the development
cost?
• What happens if the supplier (developer) goes out of business due to lack of funds? Who
owns the intellectual property rights or source-code for software?
• What happens if the developing company (buyer) wants to have more than one supplier
in the future? How long can I (the supplier) protect the revenue stream for the new
product / process design?
From a contract manager’s perspective, the understanding of markets and their inherent
risks is vital information when it comes to constructing an agreement and defining terms
and conditions specific to the market. This aspect is addressed in the penultimate section
of this chapter.
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Market segmentation
Companies have traditionally tended to segment their markets either on customer lines or
on product lines or on geographic boundaries.
For example:
• Consumer versus small business versus large enterprises
• Corporate users versus departmental users
• Country variations or looking at buyer groups and extended enterprises
• Hardware versus software versus services
Companies often segment their organization and marketing plans by these product
lines and/or geography. This is entirely understandable – the products may have unique
characteristics in those different markets – and of course it is important to monitor the
profitability of each of them. But such segmentation can also complicate sales. For example,
if customers or markets require a mix of products and services, or if customers cross your
geographic boundaries, then a product-based or geography-based view is likely to create
internal contention and battles over revenues and resources.
So best practice companies have to look at markets and customer sets in a holistic way.
They need to ensure that their internal organization and capabilities reflect and remain in
line with a market-based view, not an internally driven perspective.
This needs-based segmentation may cut across many of the traditional lines and sources of
information. For example, ways you might look at your customers include distinguishing
new from incumbent; exploring the proportion of incumbents who are terminating
or switching to alternative suppliers; distinguishing those who buy locally from those
demanding global or multi-country agreements. Such analyses enable investigation of
more detailed requirements or reasons for lost loyalty. This enables exploration of terms
that might better address specific needs, or capabilities that you may need to seek from
your supply network.
An example of the type of action that such analysis can generate comes from the aerospace
industry, where one major contractor was determined to remain at the forefront of
innovation. This proved successful at winning new business, but the contracts staff noted
that they were experiencing increased incidence of liquidated damages claims from many
of their new customers. Investigation revealed that the claims mostly related to late delivery
and the cause of these late deliveries was tracked to the suppliers of the ‘innovative’ products
and services. Further analysis showed that the worst offenders were small companies that
were full of bright engineers and developers, but lacked embedded project management
skills. Rather than threaten them with harsh penalties or termination, the contract manager
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proposed that her company should place project management staff within these companies
to eliminate short-term exposures and to develop longer-term capability. This proved
highly successful, not only eliminating the delays and the costs of liquidated damages, but
also generating a high level of loyalty from these fast-growing and innovative suppliers.
If you segment successfully it will lead to higher margins and limit the need to negotiate. This
is a subject that is not solely of interest or the preserve of marketing or sales organizations.
It is a matter of importance to contracts professionals to ensure that we are both aware
and involved in market segmentation and related research to optimize our contribution to
business success.
In judging markets, one tool that can be used to identify and evaluate the external
forces affecting a particular market, industry or country is to evaluate the Sociological,
Technological, Economic, Environmental and Political factors (STEEP) that impinge on
the market, industry or country in which you are buying or selling your product. Some
analysts have added ‘Legal’ to these factors and rearranged the mnemonic to PESTEL3, or
PESTLE. For convenience in this chapter, we will include legal issues under the Political
segment, as most legal requirements stem from the political implications of the host and/
or source countries. STEEP provides an added level of depth to later risk analysis by
highlighting the need for appropriate contingency plans.
This is one tool to help understand the marketplace and can be used in conjunction with
SWOT (Strengths, Weaknesses, Opportunities and Threats) analysis and Porter’s Five
Forces in order to:
• Identify the relative strength of each factor and consider how it will shape the strategic
approach in the future
• Identify likely changes to the STEEP landscape
• Draw conclusions as they relate to the potential sourcing strategy
As discussed previously, you first need a clear definition of the scope of the market. Then,
using the STEEP analysis grid above (Figure 2.1), generate a checklist to brainstorm all of
the known or unknown forces that could exist. This allows you to classify the forces and
ask probing questions to quantify each force and the effects on the business and contracting
strategy. Each force has specific questions that will help break down the element into more
manageable subsets.

3 Gillespi (2007) Gillespie: Foundations of Economics – Additional chapter on Business Strategy,
Oxford University Press
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STEEP Analysis Template
Sociological

Technological

Environmental
Figure 2.1:

Economic

Political

STEEP analysis matrix

Sociological:
• What is the standard of education locally?
• What is the local government’s attitude towards minimum wages and minimum working
age?
• What relevant work ethics or practices apply and what are the legal requirements? Do
we know what future legislation may bring?
• Is a skilled workforce available and in what quantity?
• What is the culture with regard to training the workforce?
• What is the propensity to labor disputes or industrial disruption?
• What local cultures/religious aspects are there to deal with? (E.g. work on Sundays/
Saturdays; observance of deadlines or commitments etc)
• To what extent may local standards be in conflict with the standards expected in other
markets and be a potential source of reputation risk (e.g. attitudes to bribery, health and
safety, the rights of children or minorities)?
Technological
• To what extent is modern technology available – power supplies, computer use, internet,
telecommunications? Does the local government promote awareness of e-commerce
and support its adoption and use?
• What is the average company investment in enterprise solutions?
• How willing are local suppliers to accommodate new technologies/embrace change?
• What is the technological rate of change?
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• How quickly do new technologies come to market? How does this affect our depreciation
policies for capital expenditure?
• What level of obsolescence is there?
• How technologically complex is the product/service we are purchasing/selling?
Economic
•
•
•
•
•
•
•
•
•

What is the economic growth in the relevant countries?
What are the trends in turnover, profit and growth in the countries we use?
What are the current infrastructure levels?
What are the investment levels in the infrastructure in the countries that we currently
and potentially source from?
What are the export/import duties/quotas? Are they likely to change over the next three
to five years? (These can add dramatic cost increases to moving goods around.)
What are the economic conditions of the market – monopoly, competition etc?
How stable is the currency? What provisions are necessary to cover fluctuations?
Are there any favorable loans/grants available from government for existing or new
factories?
Is there a history of shortages of key commodities or disruption to supply?

Environmental
• What is the local government’s attitude to the environment? How does this fit with our
ethical stance?
• What are the attitudes of our customers to the environmental impacts of our products?
How does this fit with our ethical stance?
• What are the supply market’s current environmental issues / concerns?
• What is the cost (financial) of seeking a solution with a high environmental impact?
How does this fit with our ethical stance? How could this affect our reputation in the
industry?
• What quality / acceptance / import or export requirements may be relevant?
Political
•
•
•
•
•
•

How well does the government support exports?
How stable/what is the likelihood of political change?
How could such changes affect our business?
What legislation affects the local business environment – taxation, incentives etc?
How stable is the political climate of the country concerned?
How effective is the judiciary if we have a claim to make within this country? What is the
likelihood of getting compensation for stolen goods or damage to company property?
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• What is the judiciary system based on, precedent or legislation? Does the legislation
tend to protect the buyer ) or the seller when it comes to disputes?
• What, if any, trade barriers exist? What is the current trading relationship like between
countries?
From a contract manager’s perspective, market segments have a direct influence on the
minimum number of ‘boilerplate’ contracts that will need to be thought through. Indeed,
in some markets. It may be that contracts are almost irrelevant, because of the challenges
of enforcement and the culture that dismisses their relevance. A contracts professional
must explore whether further sub-categorization is necessary before standard boilerplate
contracts are drafted for each segment, or some alternative approach to managing risks is
devised.

2.3

Competitive analysis
An important input to contract management strategy is an understanding of the
competitive positioning of individual companies within the market. The first step in taking
this approach is to score the companies on the axis of negotiating power ranging from low
to high. Typically, companies closer to the low end will be customers who depend on the
service or products the supplier provides or suppliers who provide commodity products
with many competitors. Companies at the other end of the axis will tend to have more
options available to them than to source these services or products from the supplier or a
dominant market position. Alternatively, these will be customers who the supplier thinks
can generate a high degree of repeat business or can help the supplier enter new markets via
referrals. Whatever the reason, the supplier must aim to retain these customers, albeit at the
cost of providing relatively higher contractual flexibility. However, rather than providing
contractual flexibility to all such customers, the supplier should consider an alternative
dimension typifying the varying strength of its products or services. Suppliers very rarely
have only one product or service. Often, the suite of services or products on offer can be
categorized as dominant or non-dominant. Based on the two dimensions of buyer power
and product / service dominance, four different contract management strategies can be
considered.
‘High power’ suppliers

‘Low power’ suppliers

‘High power’ customers

Attempt standard contracts.’
Battle of forms’ likely.

Customer likely to impose
standard contracts

‘Low power’ customers

Supplier may impose standard
contracts.

Attempt standard contracts

Table 2.1

Contract management strategies
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A company must be careful in determining for which products or services it wishes to
enforce standard contracts. If customers or suppliers have suitable alternatives available
to them, there is a high likelihood that a non-negotiable approach will deter prospective
buyers or suppliers and may even preclude an initial exploratory approach or discussions
that lead to increased value.
IACCM’s recent benchmark studies show that 92 percent of organizations maintain
standard contracts for their business-to-business trading, but only 11 percent succeed in
imposing them ‘all the time’. At present, the buyer is far more likely to succeed in applying
their standards.

2.4

Product definition
Providing products or services with appropriate terms and conditions is a critical element
of product development and marketing, and this is not a one-time activity. Throughout
the product lifecycle, terms and conditions must undergo regular audit and update to
reflect changing market conditions, new technologies or functions, business capabilities
and customer demands. For most companies, the terms and conditions process is not
well integrated with product lifecycle management. The results of this include missed
opportunities for incremental revenues, customers, additional value, alternative suppliers
and potential loss of competitiveness. It may also mean chasing after inappropriate markets,
suppliers or customers – those who demand commitments you are not equipped to meet.
At its worst, inappropriate contract terms can build or reinforce negative market image for
your brand and create an opening for your competitors.
Best practice corporations view PLM as a key discipline. A phase of PLM covers
commercialization. Some companies operate with comparable rigor in developing service
offerings. In general, the linkages between PLM and procurement are well defined. But
often, similar connections with the contracts process or organization are either ignored or
are non-existent. As a result, many products come to the market with ill-considered terms
and conditions, often highly standardized and poorly aligned with market conditions. This
weakness is often sustained throughout the product lifecycle.
Consider these examples from the technology sector.
• Stratos Communications Technology – where one major vendor licensed it only for use
within the US – for a customer set wanting global communications.
• RISC systems with embedded code licensed from ATT and containing pass through
terms that prevented customers from making modifications – even to their own
software.
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• A much-heralded video and music on demand service by two major international
corporations – but overlooked the need to gain agreement from the owners of the
copyright.
• In the scramble to move from commodities to solutions, many computer manufacturers
raced to acquire relationships with software and service providers. Deals were struck in
the thousands – typically without any thought to the resources or the process needed to
create marketable offerings. Subsequent research revealed that more than 90 percent of
these relationships never generated any revenue for either party.
All of these are examples of product or service developments that lacked commercial
discipline. Each of them failed to draw on the sort of analysis and questioning that any
experienced contracts professional should have provided.

2.5

Contracts role in PLM
In some companies, there are dedicated contracts professionals within each product or
services group, involved from the outset and throughout the product lifecycle. This
works well so long as they remain up-to-date with external events and pressures, thereby
proactively identifying the need for, or validity of, proposed term or offering updates.
Secondly, they must have a method and incentive to work with other groups of contracts
professionals to develop integrated solutions, to share ideas, to ensure that changes do not
create major exposures to policies or practices in other parts of the business.
In many industries, the role may be driven by regulatory conditions and the need to ensure
compliance. But this fails to address the specific needs of the market. How individual
contracts professionals work will vary, but those in PLM need to have greater awareness of
marketing, creativity and strong analytical skills. For example, one major corporation had
its commercial contracts staff trained to lead market-planning workshops. These sessions
focused on the value propositions needed to achieve market success, translating them into
the commitments and capabilities that would be expected by each major market segment.
These commitments and capabilities were then tested against corporate policies, processes
and resources to ensure that they could be undertaken – and the risks that would result if
there was failure. Often these sessions created awareness of a whole range of performance
undertakings or guarantees that the product management team had not even considered in
their design – and which the procurement team had certainly not enabled through contracts
they put in place with key suppliers.
Such planning remains necessary throughout the product life-cycle – for example, in
creating periodic promotions or in determining end-of-life withdrawal or continuing
obligations.
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Identifying risks
The issue of performance commitments is perhaps the most difficult area. We all want to
make ambitious claims for our products, especially if they face hurdles to entry such as
significant innovation, or because we are searching for competitive differentiation. But if
we claim capabilities that will deliver substantial savings, or dynamic cycle time reduction,
or opportunities to establish market leadership, then the potential customers are likely
to want guarantees of success and compensation for failure. These may take the form of
onerous liabilities, or liquidated damages. They may take the form of guarantees of specific
performance. They may take the form of demands for exclusivity or protected rights. The
terms related to a product have to be commensurate with the perceived risks associated
with their acquisition or use. They must address those concerns at least as well as the
competition – and potentially better – but it is a fine balance. Differentiation through terms
and conditions must be seen as positive, and not because they mask a performance flaw.
Products and services are acquired to do a job, not because they offer better compensation
when they fail.
A frequent weakness in product marketing is the inability to support performance or value
claims with either formal guarantees or clear financial benefits (‘return on investment’).
This has made many buyers cynical towards their suppliers’ assertions of ‘value-add’ or
‘competitive differentiation’. If such benefits are genuine, it is important for the contracting
process to ensure that they are quantified and result in tangible differentiated commitments.

2.7

Matching the agreement to the market
Contracts professionals need, therefore, to ensure that the contractual ‘wrapper’ they
provide to the sale or purchase supports, re-enforces and adds value to the relevant sales or
business strategy as demonstrated by the following examples.
In the first case, we’ll look at a situation involving data storage systems. These are certainly
commodity products – and that is how they were treated by product managers at one major
computer manufacturer. They came to market packaged with standard purchase prices,
volume discounts and standard terms on warranty and warranty service. Performance
commitments were based on the standard specifications and a standard 4-hour call-out
time. Now, let’s look at this from the perspective of two customers, both requiring 18
units. One customer was the New York Stock Exchange, which planned to use the systems
to support and record real-time trading. This was a mission-critical application and the
customer needed close to 100 percent availability during trading hours. That meant a
comprehensive back-up plan and onerous performance terms, with significant liquidated
damages for failure. The 4-hour call-out time was unacceptable.
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The second customer was a global oil and gas company requiring the systems for
monthly financial reporting by its international operating divisions. While important,
this application meant that there was greater tolerance for reduced support levels and the
customer was more interested in a discount.
In an ideal world, by product marketing staff and their colleagues in Contracts should
have recognized market or customer segmentations and the need for different term-based
offerings. In a contracts department, we pride ourselves on our risk management skills.
In this case, risk had not been understood or managed. The customers faced significantly
different levels of risk; a smart supplier would have taken advantage of this and created
distinctive approaches with prices based on service levels. This would have made them
easier to do business with, potentially differentiated them from the competition and
removed an uphill battle over justifying their prices.
The second situation similarly reflected a standard ‘one size fits all’ approach, based on rigid
internal policies that made life simple for the staff functions, but showed no understanding
of market trends. A licensed program with use limited to enterprise members just didn’t
fit a market where there was increasing networking across companies. For Sales, trying
to sell to a joint venture consortium, there was no way to breach the internal rulebooks.
Even worse, because each situation was handled by separate staff groups or lawyers with
no central recording system, the company was not even aware of the increasing frequency
of such demands. It had also failed to act on its own revised public strategy, which talked
to the digital networked economy but continued to offer terms and conditions reflecting
a traditional country and enterprise based business model. That left frustrated customers
and sales representatives battling a bureaucracy that simply quoted rulebooks and would
not take ownership to develop new terms and contract offerings.

2.8

Summary
On the sell-side, grasping market needs and understanding how these vary by industry or
other form of segment (e.g. customer size, geography) will drive the creation of appropriate
forms of offering and terms to package a product or service. On the buy-side, these needs
must be enabled with appropriate supply contracts and relationships. Having said that,
the understanding of markets and industries has wider ramifications than just product
definition and positioning. It can also influence negotiation strategies. Often the buyside negotiations are driven by the standard procurement metrics of price, delivery, and
quality, without apparent understanding of the sell-side commitments. This often leads to
post signature problems that could have been prevented if both the buyer and the supplier
understood their respective markets better.
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