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Response to ESAs’ Joint Consultation Paper on ESG Disclosures  

 

Dear Chairs, 

 

The ESAs’ definition for “fossil fuel sectors” in the ESAs’ Joint Consultation Paper on ESG Disclosures (JC 2020 

16, published on 23 April 2020) is in striking contradiction with the Disclosure and Taxonomy Regulations, 

climate science and commonly used definitions.   

 

The draft RTS Art 1 in the ESAs’ Joint Consultation paper defines ‘fossil fuel sectors’ as “investment related to 

production, processing, distribution, storage or combustion of solid fossil fuels, with the exception of investment 

related to clean vehicles as defined in Article 4 of Directive 2009/33/EC of the European Parliament and of the 

Council.” Such a narrow definition does not consider a significant amount of economic activities and energy 

sources, for example oil, including transportation fuels, heating and cooling, machinery, energy production and 

power production. 

 

By no means does the Taxonomy Regulation allow for an interpretation that “fossil fuel sectors” would be 

defined narrowly as solid fossil fuels only. The Taxonomy Regulation makes two references to solid fossil fuels: 

 

The Art 6 Para 1a of the Taxonomy Regulation defines transitional economic activities for climate mitigation 

objective as activities that “contribute substantially to climate change mitigation as it supports the transition to a 

climate neutral economy consistent with a pathway to limit the temperature increase to 1.5 degrees Celsius above 

pre-industrial levels including by phasing out greenhouse gas emissions, in particular from solid fossil fuels”.  

 

The word in particular does not allow for an interpretation that only solid fossil fuels should be phased out, but 

rather greenhouse gas emissions in general. This sentence is not pre-emptive and it is to be understood as only an 

example of the legislators’ will. Moreover, the paragraph specifies that to be considered transitional, an activity 

needs to be on a consistent pathway towards the 1.5 degrees scenario, as well as shall not ”lead to a lock-in in 

carbon-intensive assets considering the economic lifetime of those assets”. 

 

The technical screening criteria referred to in paragraph 1 shall also include criteria for activities related to the 

clean energy transition consistent with a pathway to limit the temperature increase to 1.5 degrees Celsius above 

pre-industrial levels, in particular energy efficiency and renewable energy, to the extent that those are substantially 

contributing to any of the environmental objectives.  

 

Second reference to solid fossil fuels can be found in Art 14 that sets out general requirements for technical 

screening criteria. The Art Para 2a stipulates that to be labelled as sustainable, an economic activity shall not use 

solid fossil fuels. While this excludes solid fossil fuels from being labelled as sustainable economic activities, it 

does not imply fossil fuels to be defined narrowly as solid fossil fuels only. Neither can this sentence be interpreted 

to pre-empt that only solid fossil fuels can be categorized as significantly harming the environmental objectives.  

 

Nor does it reflect the Art 6 Para 1a and Art 14 Para that all greenhouse gas emissions are to be phased out and 

economic activities to be labelled as sustainable have to be consistent with a pathway to limit the temperature 

increase to 1.5 degrees Celsius above pre-industrial levels.  
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The ESAs have adopted a narrow interpretation against the aim and objective of the legislation and the 

legislators’ will, in clear contrast with Level 1 text. By narrowing down the definition of fossil fuels, the current 

wording of the ESAs Joint Consultation Paper and the Draft RTS leads to a concerning interpretation not justified 

or backed by Level 1 text.  

 

As we all know, legal text has to be interpreted taking into account the purpose, aim and telos of the 

legislation. Clearly halting the greenhouse gas and CO2 emissions in broad sense in order to halt uncontrollable 

climate change is the objective and context of the Taxonomy Regulation at large and the first environmental 

objective, climate change mitigation, in particular. From scientific point of view, fossil fuels, including non-solid 

fossil fuels, are the main cause of CO2 emissions. To fulfil the objective of the Regulation clearly stated in the 

recitals, there is a need to limit the consumption of all fossil fuels. 

 

The Taxonomy Regulation, which aims to provide a classification to aid the financial sector in directing resources 

toward green economic activities, refers to phasing out coal as a particularly important way to limit global 

temperature rises, and states that power generation via solid fossil fuels should not qualify as an environmentally 

sustainable activity. 

 

Taking the reference to solid fossil fuels from of Art 14 of Taxonomy Regulation out of the context to limit fossil 

fuels to solid fossil fuel only in a definition in another legal context, Disclosure Regulation’s RTS, is against both 

the Regulations and in breach of the spirit of the legislations. It results in defining sustainability risk in a 

narrow way, not backed by Level 1 text and instead using it against the spirit of the two laws.  

 

Leaving non-solid fossil fuels out from the RTS regarding the disclosure of sustainability risks is not 

supported by the Disclosure Regulation Level 1 text either. The Disclosure Regulation clearly says that 

“financial market participants and financial advisers should integrate in their processes, including in their due 

diligence processes, and should assess on a continuous basis not only all relevant financial risks but also including 

all relevant sustainability risks that might have a relevant material negative impact on the financial return of an 

investment or advice. Therefore, financial market participants and financial advisers shall specify in their policies 

how they integrate those risks and publish those policies” (Recital 12).  

 

Art 2 of the Disclosure Regulation defines sustainability risk to mean “an environmental, social or governance 

event or condition that, if it occurs, could cause an actual or a potential material negative impact on the value of 

the investment”. Art 6 stipulates that the precontractual disclosures should include ”the results of the assessment 

of the likely impacts of sustainability risks on the returns of the financial products they make available.” Recital 

15 clarifies that “Where the assessment leads to the conclusion that those risks are relevant, the extent to which 

those sustainability risks might impact the performance of the financial product should be disclosed either in 

qualitative or quantitative terms.”  

 

Nor is this narrow interpretation of limiting fossil fuel sectors to solid fossil fuels supported by the 

Commission Technical Expert Group that has advised that the Taxonomy doesn't mean that gas or oil should 

be considered as environmentally friendly. Neither do the Commission NFRD guidelines on disclosure of the 

climate-change risks by listed companies, finalized last June make such a limitation to solid fossil fuels. From a 

financial stability and investor protection point of view, it is alarming that potential sustainability risks of 

investments with exposure to large fossil fuel companies and activities and greenhouse gas emitters would 

be ignored, and information to investor on risks limited. Finally, it would lead to standards for risk assessment 

below market best practice.  

 

 

Sincerely,  

 

Sirpa Pietikäinen, Paul Tang, Bas Eickhout, Pascal Canfin, Martin Hojsik 
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Annex – references to solid fossil fuels in Taxonomy Regulation 

 

 

Art 6 on climate mitigation 

 

Para 1a.  

 

”For the purposes of paragraph 1, an economic activity for which there is no technologically and economically 

feasible low carbon alternative, shall be considered to contribute substantially to climate change mitigation as it 

supports the transition to a climate neutral economy consistent with a pathway to limit the temperature increase 

to 1.5 degrees Celsius above pre-industrial levels including by phasing out greenhouse gas emissions, in 

particular from solid fossil fuels, where that activity: 

 

(i) has greenhouse gas emission levels that correspond to the best performance in the sector or industry;  

(ii) does not hamper the development and deployment of low-carbon alternatives; and  

(iii) does not lead to a lock-in in carbon-intensive assets considering the economic lifetime of those assets.” 

 

Article 14 on requirements for technical screening criteria 

 

Para 2.  

 

The technical screening criteria referred to in paragraph 1 shall also include criteria for activities related to the 

clean energy transition consistent with a pathway to limit the temperature increase to 1.5 degrees Celsius above 

pre-industrial levels, in particular energy efficiency and renewable energy, to the extent that those are 

substantially contributing to any of the environmental objectives.  

 

Para 2a.  

 

The technical screening criteria referred to in paragraph 1 shall ensure that power generation activities that use 

solid fossil fuels are not considered environmentally sustainable economic activities. 

 

 

Annex 2 References to sustainability risk in the Regulation (EU 2019/2088) on sustainability‐related 

disclosures in the financial services sector  

 

 

Recital 12  

 

(--) In order to comply with their duties under those rules, financial market participants and financial advisers 

should integrate in their processes, including in their due diligence processes, and should assess on a continuous 

basis not only all relevant financial risks but also including all relevant sustainability risks that might have a 

relevant material negative impact on the financial return of an investment or advice. Therefore, financial market 

participants and financial advisers should specify in their policies how they integrate those risks and publish those 

policies.  

 

Recital 14 

 

A sustainability risk means an environmental, social or governance event or condition that, if it occurs, could 

cause a negative material impact on the value of the investment, as specified in sectoral legislation, in particular 

in Directives 2009/65/EC, 2009/138/EC, 2011/61/EU, 2013/36/EU, 2014/65/EU, (EU) 2016/97, (EU) 

2016/2341, or delegated acts and regulatory technical standards adopted pursuant to them.  

 

Recital 15 
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Where the assessment leads to the conclusion that those risks are relevant, the extent to which those 

sustainability risks might impact the performance of the financial product should be disclosed either in 

qualitative or quantitative terms 

 

Art 2(1)22 

‘sustainability risk’ means an environmental, social or governance event or condition that, if it occurs, could 

cause an actual or a potential material negative impact on the value of the investment;  

 

Art 6(1)b 

the results of the assessment of the likely impacts of sustainability risks on the returns of the financial products 

they make available.  


